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Office of the City Aftorney

Eunice Gibson, C]ty Attdmey : E-Mail Address: altorney@cl.madizon.wi.us

City-County Building, Room 401 Asslstanl City Mloineys
210 Martin Luther King, Jr. Bivd. Larry W, O'Brien

Madison, Wisconsin 53703-3345 N mestt Vo
' | Coreamis. oo
Telephone (608) 266-4511 Sally P. Probasca

Jennifer A. Zilavy

TDD {608) 267-8664 . Ketkerina G, Noanan
FAX (608) 267-8715 D AL Aen
' Lara M. Hailnella

StevenC. Brist
Marcl Paulsen

July 30, 2001 Dardel P. Koval

Joseph C, Mrazek
Litisation Assistants

Paul N. Bauman
Patricia Gehler

Mike Roach
2019 Sherman Avenue Carol et
Madison, WI 53704

RE: Taxicab Regulation
Dear Mr. Roach:

I have your letter of July 28, related to the application of Sec. 133.01 et seq, Wis. Stats. to the
City of Madison ordinance regulating taxicab licensing. Last year I furnished a report to the
Common Council when it was asked to consider that issue. I am enclosing a copy This report
still expresses my legal opinion on this subject.

Very truly yours,

Wl

unice Gibson
City Attorney

EG:ssv

Enclosure

cc: :Mayor Bauman
Ald. Gary Pouison, President, Common Councﬂ
Ald. Jean MacCubbin

Ald. Brenda K. Konkel
ACA Lara Mainella
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City of Madison, Wisconsin

AGENDA ITEM NO.,

REPORT OF Presented
' Referred to

The City Attorney . - Rereferred to

Reported Back

Date: October 5, 2000

Adopted _
Rules Suspended
Placed on File

ID No.

RE: Report of the Ad Hoc Committee on Taxi Deregulation

The decision as to whether or not to adopt the report with its recommendations is a policy decision for the
Council to make. A number of comments have indicated that adoption of the Committec's recommendations, or
leaving the present regulatory ordinance unchanged, would violate state or federal antitrust law. In my opinion, those
. comments are unsupported in the faw. ' o

Professor Peter Carstensen of the University of Wisconsin Law School has furnished a paper in which he
gives his opinion that the City's present ordinance, Sec. 11,06, Madison General Ordinances, violates antitrust law,
In February, 2000, T furnished him with research materials produced in my office. In September, 2000, I requested
that, in return, he furnish me with research information, identifying by name and citation the cases to which he
referred in general terms. He has not responded. Therefore, this report will comment only on the written materials
he has furnished to the Ad Hoc Committee on Taxi Deregulation and to the Transportation and Parking Commission
up to this date, including his memo dated October 4, 2000,

. Most of the material provided by Professor Carstensen is of a policy, rather than a legal nature. Some of
the factual assertions are incorrect. City Transportation staff can furnish information on those points. He suggests
(October 4 report, page 2) that a person needing late-night transportation to a hospital ought to call an ambulance
instead of calling a taxicab. The Council may conclude that that option would impose an unreasonable financial
burden, both on the individual and on the City, and that the City ought not to encourage it.

This report will respond only to legal arguments. The Mayor and Council are best able to assess the facts
and the various policies being proposed. '
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Professor Carstensen has suggested that the City's ordinance ought not to require a determination of "public,
convenience and necessity" for taxicab licenses. The Ad Hoc Subcommittee agreed and has recommended that that

requirement be repealed.

Cities are permitted by Wisconsin Statutes to regulate taxicabs and taxicab operators in the interest of public
safety. Sec. 349.24, Wis. Stats. In addition, the "home rule" statute, Sec. 62.11(5), Wis. Stats. grants city councils
broad powers to "act for the government and good order of the city." At the same time, such regulations are not
exempt from the Wisconsin antitrust law, Sec. 133.01, et seq., Wis. Stats. However, "Only unreasonable restraints
of trade are prohibited." Independent Milk Producers Coop v. Stoffel, 102 Wis. 2d 1, 298 N.W. 2d 102 (Ct. App.
1980). Only one case in Wisconsin has found a city's regulation to violate Wisconsin antitrust law, and that was a
case where the City of Milwaukee had divided its area into four sectors and allocated only one sector to each of four
ambulance companies, Three other companies were only allowed to furnish ambulance service ona "back-up" basis.
American Medical Transport v Curtis-Universal, 154 Wis. 2d 135, 452 N.W.2d 575 (1990). In that case, it was
undisputed that the Milwaukee regulation was anti-competitive. Milwaukee argued that the statutes permit an anti-
competitive regulation. The Supreme Court said no. :

Are Madison's current taxicab regulations anti- competitive? They do not regulate rates charged, except that
they require rates to be filed with the City Clerk and they require notice and a waiting period before rate changes.
They do not limit territories and they do not limit the number of companies or the number of vehicles. They do

: impose safety, insurance, and service requirements. I maintain that the Mayor and Council have the right to impose
. these regulations if they reasonably believe such regulations benefit the citizens of Madison.

Prof. Carstensen claims that the requirement that taxis serve every part of the city and ptovide 24-hour

service limits entry into the taxi business. That alone does not constitute a prohibited restraint of trade. Entry into
-any business is limited by start-up costs and start-up costs may be imposed by legitimate regulations. For example,

restaurants are not permitted to open if they do not have the equipment required to serve food safely. No one can
claim that such safety requirements are anti-competitive, even though they do require an investment that many people
would not be able to afford. Such regulations may limit entry, but they are not the kind of regulations which
constitute an antitrust or antimonopoly violation,

On page 7 of the October 4 documént, Prof. Carstensen proposes that the City impose a tax on daytime cab
fares. The City has no authority to impose such a tax. '

Finally, his analysis of applicable statutes (October 4 report, pages 9-11) omits any reference to the “home
rule” statute, Sec, 62.11(5), Wis. Stats. The most important decision of the Wisconsin Supreme Coutt relating to .
compliance by municipalities with the antitrust laws, points out that the “home rule” statute must be considered.

Town of Hallie v. City of Chippewa Falls, 105 Wis. 2d 533, 539, 314 N.W. 2d 321 (1982).

The City Attorney and staffhave the greatest respect for Prof. Carstensen and the assistance he has offered
on this issue. His comments on the policy issues will be of help to the Mayor and Council, I must respectfully
disagree with his legal conclusion. We can never promise that litigation will not take place, and we can never
premise with certainty what its outcome will be. In this case, however, the threat is not of the kind that should
impose the demanded Jimit on the Council’s decision-making. 1 recommend that the Mayor and Council
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decide this as they decide other policy issues, based on their considered judgment as to what is best for the citizens
of Madison. ‘

Respectfully subﬁlitted,

s/
Eunice Gibson
City Attorney

eg:cam
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City of Madisen

INTER-DEPARTMENTAL
Correspondence
Date: Sept. 1,2000
To: Tramsit and Parking Commission -
- From: Ad-hoc Sub-committee on Taxicab Deregulation

Subject: Final Report
SYNOPSIS OF RESULTS

For the seven months preceding these recommendations, members of the subcommittee exhaustively
pursued input from presenters, published materials, reports, analyses and phone interviews with people
involved in the industry from other cities regarding the options and effects of various deregulation
scenarios. Though the subcommittee did not reach consensus on all issues discussed, it did concur

* unanimously that an ordinance regulating taxicabs does serve the public interest. Its task, therefore, was

to consider modifications to the ordma.nce not purging the ordinance in the strictest sense of
deregulation.

The subcommittee found that Madison currently is a minimally regulated city vis-a-vis taxicabs compared
to other cities. Other ciiies have regulations that cap the number of permits, or set the fares. Colorado,
for instance, restricts the number of cab companies that can enter a market and requires an initial fleet
size of at least 25 cabs. No new demand responsive genera] purpose cab company has been licensed in
Madison since 1986. No applicant has been denied a general purpose taxicab operating hcense since at
least 1991.

A difficult task for the subcommittee in its deliberations was to balance the interests of service providers
with service consumers. Despite claims that potential entrants into the market would prefer elimination
of Madison’s minimum service requirements, i.e., the prohibition against refusal of service because of
time of day or location of the origin of the call, the subcommittee reaﬁrmed the 24-hour requirement and
the city wide service requirement.

On the other hand, the subcommittee recommends streamlining the application process for new licensees,
climinating the proof of public convenience and necessity requirement and a reduction in the application
fee. ' '

The subcommittee has also identified additional areas of taxicab regulation/oversight that the TPC may
consider acting on separately in the future.

BACKGROUND
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" 'The Mayor’s Task Force on Race Relations recommended that “The Mayor, Common Council and
Transit and Parking Commission should study the merits of taxi deregulation.” As further explanation,
the Task Force notes “Madison’s current taxi regulations are seen by some to create bartiers to
competition for low-income and for minority entrepreneurs who may have limited access to start-up
capital. Deregulating Madison’s taxicab industry could provide new business opportunities for low-
income and minority entrepreneurs. The Task Force acknowledges that necessary regulations concerning
vehicle safety, driver competence, insurance coverage, and other quality of service provisions of
regulations need to be retained.”

PROCESS

In November 1999, Resolution # 56755 was adopted by the Common Council to set up a subcommittee
of the Transit and Parking Commission to explore the merits of taxicab deregulation. This was endorsed
by the Transit and Parking Commission. The subcommittee was to be made up of:

Two representatives of the Transit and Parking Commission,

A taxicab user,

Representatives of each of the three taxicab companies doing business in Madison,

Two advocates of a more open taxicab market,

A representative of people with disabilities,

A representative from the visitor industry,

A representative from the business community,

A representative of the Madison Metropolitan School District,

A representative of the Dane County Department of Human Services,

A University of Wisconsin representative designated by the Chancellor’s office and

A University of Wisconsin student representative, '
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Five of these members were to have no voting rights — the two open market advocates and the three cab
company representatives, Two of the original members later resigned. The membership was later
amended to include two members with specific representation of racial/ethnic groups and voting rights
were extended to all members of the committee, The subcommittee elected Carl Durocher as chair and
Peter Quigley as Vice-Chair. The chair would only vote in the event of a tie. Two City staff members
were assigned to assist the committee; a facilitator from the Comptrolter’s Office and a staff member
from the Transportation Department familiar with taxicab issues. The subcommittee was asked to submit
its findings to the Transit and Parking Commission and the Equal Employment Opportunities Commission
by September 30, 2000, .

The membership list is attached. The subcommittee met thirteen times on weekday evenings to discuss
this issue and to develop recommendations to the Transit and Parking Commission. Numerous speakers,
issue papers, phone interviews, e-mails, Faxes and phone calls were used to gather information about
taxicab deregulation. Various persons appeared informally and gave their views to the subcommittee,
The EOC presented a statement that favors deregulation. Partial deregulation in other cities such as
Indianapolis and Denver were reviewed. Some members of the subcommittee conducted a taxicab driver
survey. A summary of this taxicab driver survey follows:

“Most drivers responding report no interest in forming a cab company and believe the 24-hour service
requirsment should remain in force. Drivers were not given an explicit option of retaining the 24-hour
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service requiremént for some companies, but not all. Given the question as worded, drivers hold nine to
' one that the 24-hour service requirement should be retained. Several drivers have at least thought
seriously about starting their own companies. They are among the most experienced drivers.”

ISSUES IDENTIFIED

Early in the process, the subcommittee identified ordinance requirementé that may limit the ability of low-
“income individuals from starting single-vehicle taxicab companies.

Twenty-four hours, 7 days per week service requirement,

Citywide service requirement,

Required public hearings.

City fees.

Need to demonstrate Convenience and Necessity for an additional taxicab company.
Driver hours limited to 12 continuous hours.

Permanent markings on vehicles used as taxicabs

* & o & 0 0 @

RECOMMENDATIONS

Retain the twenty-four hour, 7 days per week service requirement.

While the subcommittee realizes the impact on potential one-person taxicab operations, it voted by
majority vote to retain this provision. The subcommittee feels that 24-hour service is a very important
service priority for the community, especially for those that are transit dependent. Since there is no
Metro bus service after 11:30 p.m., people that are transit dependent might have no means of public
transportation after this time if the cab companies choose not to provide this service. The subcommittee
does not recommend a two-tier regulatory system that treats small companies differently than large
companies. This could lead to “cherry picking” where small companies concentrate on more lucrative
peak-hour taxi times, leaving the slower less Iucrative times to the larger companies. Staff pointed out
that flat-rate specialized vehicles arc not required to operate 24 hours a day and do not have service after
11 PM leaving passengets who cannot transfer from their wheelchair without service after this time. The
subcommittee feels that all metered and zoned companies should be treated equally from a regulatory
perspective on this issue,

Retain the citywide service requirement.

While the subcommittee realizes the impact on potential one-person taxicab operations, it voted by
majority vote to retain this provision. The subcommittee feels that all cab companies should provide
service to all sections of the city. Niche markets can and are being served by contractual transportation
arrangements that are unregulated by the City. A local unregulated contractual van service for instance,
uses seven vans to transport passengers to and from various institutions. Numerous specialized
transportation companies provide contractual lift-equipped van service to people with disabilities without
City licensing or regulation. In voting to retain this provision the subcommittee hopes to minimize the
possibility of:  redlining challenged neighborhoods and denial of service to periphery markets and short-
baul taxicab rides. Since these markets can be unprofitable trips for taxicab companies, those passengers
may be left without service. Refusal of service would be extremely difficult to detect and prosecute if cab
companies were allowed to serve only certain segments of the community.
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