CITY OF MADISON

OFFICE OF THE CITY ATTORNEY

Room 401, CCB
266-4511

OPINION #05-001

TO: Mayor David Ciedewicz
FROM: Michael P. May, City Attorney
DATE: February 22, 2005

SUBJECT: 2003 Assembly Joint Resolution 66— Proposal to create section 13, ArticleXl11 of
the Wisconsin Constitution, “relating to: providing that only a marriage between
one man and one woman shall be valid or recognized in this state.”

2003 AJR 66 is a proposed amendment to the Wisconsin Congtitution regarding marriage and the lega
rights of unmarried persons. You have asked my opinion on the potential effects of this amendment
on the City of Madison’s Domestic Partnership ordinance and related policies.

As | explain below, neither the proposed amendment nor similar amendments in other states have been
subject to interpretation by the courts. Thus, predicting future judicid interpretation is difficult and cannot be
ascertained with certainty. Nonetheless, | conclude that a number of benefits that flow to unmarried
domestic partners under Madison's ordinances, contracts and city policieslikely would befound to create "a
lega dtatus . . . substantialy similar to that of marriage” and would, therefore, be declared void. These
include protections under Madison's Equa Opportunities Ordinance and health insurance reimbursement.

THE PROPOSED AMENDMENT
The language of the proposed amendment is as follows:

“Only a marriage between one man and one woman shal be valid or recognized as a
marriagein thisstate. A lega statusidentical or substantially similar to that of marriagefor
unmarried individuals shall not be valid or recognized in this state.”

2003 AJR 66 was presented on February 9, 2004, not long after the Massachusetts Supreme Court decided
Goodridge v. Dept. of Public Health, declaring that to limit "the protections, benefits, and obligations of
civil marriage to opposite-sex couples violates the basic premises of individual liberty

and equality under law protected by the Massachusetts Congtitution.” 440 Mass. 309 at 342, 798 N.E.2d 941
(Mass. 2003).

The resolution passed both the Wisconsin assembly and senate in 2004. 1t would have to pass both houses

during this legidative session in order to be presented to the voters. The proposed amendment to the
Congtitution must be approved by the voters to be effective.
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MADISON’S DOMESTIC PARTNERSHIP ORDINANCE AND POLICIES

The first sentence of the proposed language would not directly affect city government because cities do
not issue marriage licenses in the state.

The following City of Madison Ordinances or policies could be affected by the second sentence:

1.

Domestic Partner Registry under MGO 3.23(11). Sec. 3.23(11) is Madison’s Domestic
Partner Ordinance, adopted in 1990. This subsection of the Equal Opportunities Ordinance createsa
registry for those wishing to declare they arein aDomestic Partnership relationship. Couplesfill out
aDomestic Partnership Application Form and the City Clerk issues a Registration Certificate, if the
criteria are met, after a three-day waiting period. Sec. 3.23(11)(c). The criteriafor registration are
found in sec. 3.23(2)(0):

(0) Domestic partnership means two adults and their dependents, if any, which satisfy
the following requirements:
1. They are in a relationship of mutual support, caring and commitment and
intend to remain in such a relationship in the immediate future; and
2. They are not married (unless they are married to each other) or legally

separated and, if either party has been a party to an action or proceeding for
divorce or annulment, at least six (6) months have elapsed since the date of
the judgment terminating the marriage; and

3. Neither domestic partner is currently registered in a domestic partnership
with a different domestic partner and, if either partner has previously been
registered as a domestic partner in a domestic partnership, at least six (6)
months have elapsed since the effective date of termination of that
registration; and

4, Both are 18 years of age or older; and
5. Both are competent to contract; and
6. They are occupying the same dwelling unit as a single, nonprofit

housekeeping unit, whose relationship is of permanent and distinct domestic
character; and

7. They are not in a relationship that is merely temporary, social, political,
commercial or economic in nature.

Protections for Domestic Partnerships under the Equal Opportunities Ordinance. MGO
3.23 includes domestic partner status as a protected class for some purposes, but not all purposes.

Currently, sec. 3.23(5) makes it an unlawful, unfair discriminatory practice to discriminate on the
basis of domestic partnership status in a public place of accommodation or amusement.” This
section aso requires that organi zations offering public accommodations and that “sell memberships
based on family status shall provide the same benefits to domestic partnerships as are provided to
other families.” Violations of the Equa Opportunities Ordinance may be dealt with asacomplaint to

! Therest of 3.23 does not include domestic partnership as a protected class. For example, domestic partnership

statusis not currently listed under 3.23(4) (Housing,) 3.23(7) (City Facilities), 3.23(8) (Employment Practices), or in the
catch-all in 3.23(9). Domestic partner statusis also not included in the mandatory non-discrimination language that
must be included in al city contracts (sec. 3.58(9)(b).)
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the EOC, prosecuted as an ordinance violation with aforfeiture between $100-$500, or by divil action
in circuit court, including petitions for temporary relief or injunction.

Health insurance reimbur sement for domestic partnersregistered under 3.23(11).

+ Collective Bargaining Agreements. The City currently provides a benefit to domestic
partners of city employees through labor contracts with all of its bargaining units. (See
sample policy from MCAA contract, attached.) This “benefit” is only a partia
reimbursement of ait-of-pocket premium costs paid by a domestic partner of a City
employee. The City does not pay the premium for the partner and is currently precluded by
the state employee insurance system from including domestic partners in a family hedlth
plan.

+ Human Resour ces Policy of Reimbursement. The City currently provides the same
benefit described above to partners of nonrepresented employees (not subject to acollective
bargaining agreement.) See the attached “ City of Madison Health Insurance Premium
Reimbursement Form,” available at the Clerk’ s office, for description of the reimbursement

policy.

+ Intent toinclude partnersin family health insurance plans. Two ordinancescodify the
City’ sintent to provide family health insurance coverage to domestic partners as soon asthe
applicable State of Wisconsin group hedth insurance plan dlows it:  Sec. 3.38(26),
applicable to al employees in the absence of a collective bargaining agreement to the
contrary, and 3.52(1)(h) which is specific to nonrepresented trangit division employees, both
state as follows:

“Employees regigered in domestic partnerships under Section 3.23(10), Madison Generd
Ordinances, [now 3.23 (11)] will be digible for family health insurance coverage when such
coverageis permitted under the terms of the Wisconsin Public Employers’ Group Health Insurance
Plan” [Wisconsin Area Health Fund for nonrepresented transit employees.]

Other Rights and Responsibilities of Domestic Partners under city ordinances.

MGO sec. 3.36(13) considersdomestic partners“ immediate family” and authorizesup to 3 dayspaid
bereavement leave for city employees for adeath in theimmediate family (applicable to permanent
and some hourly city employeesin the absence of a collective bargaining agreement to the contrary.)
The domestic partner must be registered with the City Clerk under sec. 3.23(11) in order to qualify.

MGO sec. 3.47(2)(d) aso considers “registered domestic partners’ to be “immediate family
members’ for purposes of required disclosures under the Ethics Ordinance. Sec. 3.47(2)(f) includes
“registered domestic partners’ in the list of relationships which give rise to a “persona interest”
under the Ethics Ordinance. Sec. 3.47(7)(e) likewise considers domestic partners “immediate
family” for purposes of the prohibition against favoritism in hiring or promotion (nepotism.)

Each of these ordinances place domestic partners on the same level as a married spouse, for
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purposes of receiving a benefit as well as added responsibility.

5. Citizens of Madison who receive other benefits from the Registry.

The Domestic Partner registry isopen to al residents, not just city employees. We cannot know the
extent of the rights and benefits realized by private citizens under the ordinance. For example, a
Madison resident may work for a private employer who extends health care coverage to hisor her
partner expressy because they have a Certificate of Registration as Domestic Partners from the
City of Madison. The same couple may bel ong to aco-op that providesafamily discount but requires
proof of afamily commitment, accepting the Certificate as proof. Other branches of government
might accept proof of Madison registry for health insurance purposes. There could be many other
sarvices and private organizations that recognize Madison domestic partnership in a way that
provides concrete rights or “status,” beyond the walls of City Hal. The City has an interest in
seeing that our citizens are not stripped of these rights as a result of this proposed Constitutional
amendment.

EFFECT OF THE PROPOSED AMENDMENT ON THE CITY'S ORDINANCES

As described above, the first sentence of the amendment will not affect the city. The second sentence
presents several questions: What is*alegal status substantially smilar” to marriage? |sMadison’sdomestic
partnership ordinance“ substantialy similar to marriage?’ Would the proposed amendment invalidate any part
of our ordinance or policies?

“The established rule is that congtitutional amendments which deal with the substantive law of the state are
presumed self -executing in nature and prospective in effect, and that such amendments repeal incons stent
statutes and common law which arose under the constitution before the amendment.” Kayden Industries,
Inc. v. Murphy, 34 Wis2d 718, 731, 150 N.W.2d 447 (1967).

| must stress that my opinion on this matter necessarily includes predictions about how the congtitutional
language might be interpreted by a court and how it might be applied to the City’ spolicies. Therefore, this
Opinion can only lay out the possible arguments and suggest possible conclusions.

1. Framework for Legal Interpretation.
A. “Legal Status.”
In order to determine whether the City’ slaws createsa“legal status substantially smilar to
marriage’” we must first identify the “legal status.” Each of the city policies listed above

could be considered a“legal status’ because they have been created by municipal ordinance
or by contract, and confer alega benefit or responsibility.

B. “Subgtantialy Similar.”
The next question is whether the legal status created by the City would be considered

“substantially smilar” to that of marriage. (No one would argue that domestic partnership is
legdly identica to marriage.)
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The immediate problem is deciding what “substantially similar” means. Other groups who
have researched this amendment have put out statements suggesting this clause is vague,
overly broad, and thereforewill spur litigation over itsmeaning® A phrase like “substantially
smilar to” requires not only the voter, but the public officia charged with following the
Condgtitution to determine what they think is* substantially similar” tomarriage. Thisphrase
does not put the reader on notice as to exactly what is covered. The second sentence
conceivably could be chalenged as uncongtitutionaly vague under the procedural due
process protections of the 14" Amendment to the U.S. Congtitution. See State v.
Ehlenfeldt, 94 Wis.2d 347, 355, 288 N.W.2d 786 (1980) (condtitutiona foundation to a
vagueness challenge is the procedura due process requirement of fair notice).

Assuming that “ substantialy similar” will mean something like “amost the same asbut not
quite as good as marriage,” there are at least two dfferent ways to compare domestic
partnership to marriage.®

1) "Substantially Similar" as a Totd Package or Bundle of Rights.

The first way is to review the total combination of rights that are conferred upon
domestic partners, when taken as a whole. The classic analogy of a “bundle of
sticks,” used by lega scholars to identify property rights, could be used for this
andysis. Eachindividud right or protection isconsidered one*“stick” inthe bundle,
and by itsdlf, isnot significant. Only after you have accumulated a certain number
of sticks will you attain the "legal status substantially similar " to the legd status of
marriage.

TheWisconsin Legidative Council has offered the opinion that amunicipaity could
never create acombination or “bundle’ of rights that adds up to be the sameasor
close to marriage, therefore cities have nothing to worry about (See January 29,
2004 Memorandum to Rep. Mark Gundrum, attached.) However, the Legidative
Council acknowledges that:

“Itislessclear whether, by conferring various rights and benefits of
marriage piecemeal over time, [a legidative body] may. . .
effectively confer the lega status of marriage or a status
substantidly smilar to marriage on unmarried individuals. Arguably,
under the proposed language, [legidators] would be precluded from
granting rightsand privilegesto unmarried individuasin the future if
doing so will result in unmarried individuals obtaining, in the
aggregate, alegal status substantialy similar to that of marriage. At
what point this preclusive effect would occur would likely need to
be determined by the courts.” Leg. Council Memo, pp. 3-4.

2See Action Wisconsin Education Fund brochure dated 4/21/04, at www.actionwisconsin.org, quoting Sen.

Scott Fitzgerald on the second sentence: "by putting 'substantially similar' in (the amendment), were asking the court to

stepin."

 Thisisaprobleminitself; we cannot predict which analysisalitigant or ajudge would choose.
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This exposes a mgor flaw and danger of the proposed amendment: how many
rights must be added up, how many “sticks’ must be bundled together before the
statusisconsidered “ substantially similar” to marriage? What isthe magic number?
When will Madison reach that point? Have we aready?

2) "Substantially Smilar” as Individua Rights, Reviewed Separately.

Because there is arguably no way to identify the magic number of rights that

constitute a sufficient number to be substantialy similar to marriage, a court may

resort to another method of comparison -- examining each individua right as a
separate “legal status,” such astheright not to be discriminated againgt in public
accommodation, to see whether it isidentical or similar to aright provided based on
marital status. This second approach seems at least aslikely, in my opinion, asthe
bundle of dticks approach. Such an individua analysis surely places the City’s
Domestic Partner policies at risk. A court could very easily anayze one legd

protection under one ordinance, find it to be substantialy similar to alegal right of a
married person, and the ordinance would be struck down.

Thisapproach was specificaly endorsed in one case discussed below, the dissenting
opinionin May v. Daniels, -- SW.3d --, 2004 WL 2250882 (Oct. 7, 2004, Ark.).
The ruling dealt with a procedura question on the Arkansas Congtitutional
Amendment, but the dissenting opinion certainly demonstrates that a court might
adopt this view.

There is an additiona reason a court might adopt this view. The proposed
amendment is aimed specifically at restricting the rights of a minority group, gays
and leshians and other non-trditional families. It is unusua in American
congtitutional history in that it is designed to restrict the rights of citizens.*

In interpreting the meaning of the proposed amendment, a court surely would take
note of the punitive intent of the proposed amendment: to be certain that the rights
of anidentified minority group arerestricted. Assuch, acourt easily could givethe
amendment broad reach to eliminate rights.

2. Possible Effects on City's Ordinances and Policies.

Theimpact on the City's ordinances and policieswill gregtly depend on which of the two approaches
set out above istaken by the court. 1f the court viewsthe legal status, rights and benefits under the
Madison ordinances and mlicies as a package or as a "bundle of rights’ there is a much better
chance that the rights would not be declared invalid. Under this analysis, as much as the Madison
ordinances, contracts, and policies attempt to gain for domestic partners some share of equd rights, it
isunlikely that a court would find that thoserights crested a"legal status. . . substantialy smilar to
that of marriage.”" Thisisdue to the smple fact that municipalities, under state law, cannot extend
sufficient rights to be substantially similar to those of marriage. For example, the Genera

* If one examines the twenty-six amendments to the U.S. Constitution, for example, only two amendments
arguably restricted citizens rights: the 16th Amendment, authorizing an income tax, and the 18th Amendment,
authorizing prohibition -- |ater repeal ed.
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Accounting Office estimates that over 1000 federal laws extend benefitsto married couples. (GAO
letter of 12/31/97 to Rep. Henry Hyde.)

However, if a court were to utilize the individua rights approach, | conclude that many if not al of
the rights set out in the Madison ordinances, contracts, and policies would be declared void. It is
worth noting that the Registry ordinance itself refers to domestic partnership asa"status.” Itisa
status granted by law, an ordinance of the City of Madison. Certain benefitsthat are, aswill be set
out below, substantiadly smilar to those of married persons flow from registration under the
ordinance. A court could easily find that any or al of these amount to alega status substantially
similar to that of marriage.

In the section that follows, | will analyze how the City's policies and status would be considered
under theindividua rights methodology set out above, based on my overal concluson that if the other
methodology were used, the City's benefits would likely survive.

A. Domestic Partner Registry under MGO 3.23(11).

If the rights, responsibilities and legal protections afforded to Madison’s domestic partners
are bundled up and compared to the rights and protections of marriage, the domestic
partnership bundle is smaler than the marriage bundle. Under this analysis, nobody would
argue that the Madison Domestic Partnership ordinance creates a status equal to marriage.
However, some features of the Registry are very similar to marriage, when analyzed

individudly.

1). Procedural similarities between marriage statute and domestic partner ordinance:

Criteria for entering the relationship: Comparing the criteria for entering into the
relationship, domestic partnerships could be considered “substantially similar” to
marriage. Marriage is considered by statute to be “alega relationship between 2
equa persons, a husband and wife, who owe each other mutual responsibility and
support.” Wis. Stat. sec. 765.001(2). The domestic partner ordinance requires,
among other things, the partners to declare that “They are in a relationship of
mutual support, caring and commitment and intend to remain in such areationship
in the immediate future.” MGO 3.23(2)(0)1.

Procedural requirements:. The City’ sregistration requirements mirror some aspects
of state-law marriage: (1) thereisalicensefee; (2) if you are aready in adomestic
partnership you cannot register for another one; (3) you must wait 6 months after
divorce, annulment, or termination of a prior domestic partnership before entering
into a new domestic partnership; (4) you must be 18 years of age or older,
(marriage if 16 or 17 requires consent from parents); (5) there is a short waiting
period (3 days) before a certificate of domestic partnership is issued, the state
requires 6 days for amarriage license.

Contractual nature. Domestic Partners under our ordinance must be competent to
contract, although the ordinance does not specifically designate the partnership asa
civil contract. It also does not preclude partners from making a private contract for
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purposes of running their household. Marriage is specifically considered a civil
contract under Wis. Stat. sec. 765.01.

2) Procedura differences between marriage and domestic partnership.

Solemnization of vows. Under state law, marriage does not become a valid civil

contract until vows are exchanged before a person authorized to officiate, and two
witnesses. Wis. Stat. sec. 765.16. ( The vows required under that statute are “to
take each other as husband and wife.”) Thereisno corresponding requirement for
a ceremony, officiant or witnesses in order to register as Domestic Partners,

athough such ceremonies may be observed.

Miscellaneous criteria. The state law requires proof of residency, social security
number, statement that the future spouses are not related closer than 2" cousin or
sterile, and the ability of othersto object. The City has no such requirementsfor a
Domestic Partner certificate.

Termination. The procedure for terminating the relationships are not substantialy
smilar. A City of Madison domestic partnership can be terminated smply by one
or both parties notifying the Clerk. MGO 3.23(11)(d). Domestic partnersmust also
notify theclerk of “changein statusof their domestic partner relationship,” whichis
not defined, but apparently a saf-reporting procedure. MGO 3.23(11)(b). By

contrast, marriages may only terminate after forma separation, divorce or

annulment proceedings, in state circuit court. See Ch. 767 Wis. Stats.

Double Regigration: Another major differenceisthat two peoplewho are already
married to each other, may register as Madison domestic partners. Thisisastrong
statement of recognition that marriage under the current state law isnot the same
as regidtration as a domestic partnership (and also diminates the possibility of
discriminatory application of the domestic partner ordinance based on marita
status.)

Availability to Same-Sex Couples. Thisis an obvious difference but one that the
proposed amendment does not verbalize. The City’ sdomestic partner registrationis
open to unmarried couples of any gender combination. State law marriage is only
available to “hushand and wife” Wis. Stat. sec. 765.001(2). The Wisconsin
Attorney General hasinterpreted thisto make same-sex marriageillegal under that
statute. (May 13, 1997 correspondence from James D. Doyleto Rep. Dave Travis,
and October 21, 2003 correspondence from Peggy L autenschlager to Rep. Marc
Pocan.)

The structure of the Madison ordinances and benefits raise a peculiar issue, one that
perhapsisonly of interest to lawyers. The ordinance allowing domestic registriesin and of
itself createsno rights or benefits. However, completing that registry does entitle thosewho
are registered to certain rights and benefits under other ordinances. Based upon this, one
could argue that the domestic registry itself does not create a "lega status substantialy
smilar to that of marriage.” Under this analysis, a challenge to the ordinances might leave
the registry standing, while striking out the benefits discussed below.

C:\Documents and Settings\ismaslLoca Settings\Temp\2003 AJR 66 domestic partnerl.doc



February 22, 2005

Page 9

Another legal view isthat it istheregistry which crestesthe "legal status.” Asnoted above,
the registry itself refers to registration as alegal status, in requiring persons to notify the
Clerk of a"change in status' under the ordinance. Under this aternative view, one could
arguethat the statusis created by theregistry, and that alega challengewould smply strike
down the domestic registry, with dl the other benefits obvioudy fdling with it, due to the
invaidity of the regitration.

These differences havelittle practical effect. Whether acourt wereto strike down only the
domestic registration, only the benefits, or both the registration or benefits, the practical

effect on those registered under the Domestic Partner Registry would be the same: they
would lose the benefits provided by Madison under itsordinances and policies. Thus, | need
not reach the question of whether the"legal status' is conferred by this one ordinance, or the
combination of ordinances and contractsand policies. In my opinion, the status and benefits
conferred upon domestic partners, if viewed under the "individua rights’ anaysis set forth
above, amount to a"lega status substantialy smilar to marriage” and likely would be struck
down by a court.

Protections for Domestic Partnerships under the Equal Opportunities Ordinance.

If ajudge reviews each ordinance individually as a separate lega right, and comparesit to
marriage, Madison’s protection for domestic partners under MGO 3.23(5) would be struck
down because it creates a protected class for domestic partners on par with married
persons. Sec. 3.23(5) lists domestic partnership status right alongside marital status. A
person may not discriminate on either basis. To that extent, MGO 3.23(5) creates alega
right that is identical to marriage — the right not to be discriminated against in public
accommodations. That right could be considered “not valid” and “not recognized in this
state” if the proposed amendment passes.

Furthermore, if the City should choose to add domestic partnership status to the lists of
protected classes for other purposes (housing, employment, etc.) the proposed
amendment could prohibit such legidation from ever being adopted.

Health insurance reimbursement.

Whether by collective bargaining agreement, ordinance, or policy, the reimbursement
currently provided could be chalenged as a benefit substantially smilar to the hedlth

insurance coverage provided to married spouses. It is not identical, because it is a partial

reimbursement, but the policies are financidly similar enough to be challenged under the
proposed amendment.  Either the legally binding labor agreements or the ordinance create
the legal status that entitles the person to the benefit. Current bargaining agreements (and
policy for unrepresented employees) would be neaningless and the benefit would be
invaidated.

Other ordinances cresating rights and responsibilities.

The Ethics ordinance places domestic partners on equal ground with marital spouses and
creates important ethical obligations, in multiple subsections. Taken as awhol e throughout
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the ethics ordinance, the domestic partner is considered the same as a married spouse.
Therefore, those restrictions could be struck down and the City would lose an important
ethicstool.

Sec. 3.36, dlowing a bereavement leave for employees if their domestic partner dies,
considers domestic partners to be family members identical to married spouses. As an
individua right identica to that for married persons, it could be taken away by the proposed
amendment.

E. Citizens of Madison registered as Domestic Partners who receive benefits from other
Sources.

Thisismoredifficult to quantify. The problem would ariseif and when sec. 3.23(11) were
invalidated. If al of the currently registered partnershipswould be considered void, outside
entities might refuse to recognize the partnership and take away benefits previoudy based

upon that registration. Or, opponents of domestic partnership might sue the entity that

continues to recognize a City of Madison domestic partnership, arguing that the Wisconsin
Condtitution prohibits recognition of such aunion.

STATUSOF AMENDMENTSIN OTHER STATES

Several states have adopted constitutional amendments with language like the second sentence in the
Wisconsin proposal. (Kentucky, Arkansas, North Dakota, Ohio, Utah, Oklahoma.) Wearenot aware of any
cases thus far where the court analyzes the substance of the amendment language or the phrase
“substantially similar to marriage.”® Lawsuits are pending in Georgia, Oregon, Oklahoma and Kentucky,
challenging adopted amendments on procedural grounds. The Kentucky languageisidentical to Wisconsin's
proposal. The Kentucky case, Wood v. Commonwealth of Kentucky, 04-Cl-11537, wasfiled in November
and is pending in state court.

Lawsuits resulting in published decisions were decided in many statesprior to placement on the ballot -- all
procedural challenges such as the sufficiency of ballot titles, or whether a proposed amendment violates the
“single subject” rule or other proceduresfor amending the state constitution. SeeForum for Equality PAC
v. McKeithen, -- So.2d --, 2005 WL 106567 (La. Jan. 19, 2005), May v. Daniels, -- SW.3d --, 2004 WL
2250882 (Ark., Oct. 7, 2004).

These lawsuits have acommon theme: the amendments, publicly promoted as necessary to define marriage,
go far beyond defining marriage to outlaw civil unions and other types of non-marriagecivil arrangementsand
the legal benefitsthereof. Votersat the polls are not aware of the far-reaching effect the amendment could
have, and that it is improper to adopt one constitutional amendment that covers more than one subject (i.e.
defining marriage as between man and woman, AND invalidating legal benefits smilar to marriage for

5 The 1996 U.S. Supreme Court case Romer v. Evans, 517 U.S. 620, 116 S.Ct. 1620 (1996) examined and struck downaCdorado

constitutional amendment which involved much more blatantly discriminatory language. Romer demonstrates that state

constitutional amendments are subject to review and invaidation under the U.S. Constitution, in this case, the Equal Protectiondause
of the 14" Amendment. Thusfar, there have been no cases analyzing the substance of the language of the post-Goodridge state
constitutional amendments under the U.S. Constitution.
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unmarried couples). However, none of these lawsuits has been successful. Courts have been reluctant to
take the decision away from the voters.

The Arkansas Supreme Court heard one such challengein May v. Daniels, -- SW.3d --, 2004 WL 2250882
(Ark., Oct. 7, 2004). Citizensfiled alawsuit to stop the amendment from being placed on the November
balot, arguing the "popular name" and "bal ot title" were mideading and did not inform voters of the effect of
the proposed amendment. The chalengewas based onthisclause: "Alegal statusfor unmarried persons
which is identical or substantially similar to martial status shall not be valid or recognized in
Arkansas." Thisis amost the same as the second sentence of the Wisconsin proposal. The plaintiffs
argued that the average voter would not understand the effects that this phrase could have on unmarried
couples, singles, or on the legal recognition of any future union or partnership.

The Arkansas Supreme Court disagreed, concluding that the popular name and ballot ttle sufficiently
informed voters of the subject of the amendment. The court was careful to explain that they are not in the
position of interpreting unadopted amendments, but only responding to aprocedura challenge. Id. Therefore
the court did not directly analyze what is meant by “alega status substantially similar to marriage.” But a
dissenting justice had thisto say: "the popular nameismideading and does not indicate that the amendment
could beused to impair or invaidate rights of unmarried persons.” Thejudge pointed out along list of current
Arkansas statutes that confer rights to unmarried persons that are similar or identical to rights for married
persons. Specifically, one statute alows employers to extend employment benefits to unmarried domestic
partners, alowing them to receive the same benefits from an employer as married couples:

“Arkansas Code Annotated 8 9-11-208 (Supp.2003) alows employersto extend benefitsto
the unmarried domestic partners of an employee. This statute allows an unmarried man and
woman to receive the same benefits from an employer that amarried couple receives. These
are rights or a legal status that is identical or substantially similar to the rights
conferred by marital status. The consequences of Proposed Amendment 3 could reach
all domestic partnersreceiving benefits from employers.” May v. Daniels,--SW.3d--,
2004 WL 2250882 (Ark. 2004), (Thornton, J., dissenting), emphasis added.

| agree with the dissenting Justice — the same clause, in Wisconsin, could be gpplied to invaidate many of
Madison’s domestic partner benefits provided by the City.

CONCLUSION

Sec. 3.23(11), Madison’s Domestic Partnership ordinance, allows persons meeting the criteria therein to
register asdomestic partners. Individua lega rightsand responsibilitiesfor domestic partnersflow from other
legal authorities of the City: nondiscrimination in public accommodation, health insurance reimbursement,
bereavement leave, ethics obligations, and recognition by other entities. If these rights are analyzed
individualy, any one of them could be considered substantialy similar to aright provided to amarried person.
If the City chooses to extend further benefits on the basis of domestic partnership, the totality of benefits
could be chalenged as “substantialy smilar” to marriage. Findly, the registry under 3.23(11) could be
challenged on its face, as creating the "legal status’ from which those benefits flow.
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The City’ sDomestic Partnership registry isintended for personswho are committed financialy, emotionaly,
“in mutual support, caring and commitment.” The ability to register, the declarationsinvolved in registration,
and limited protections are very important to the people who have availed themsealves of the registration.

Asidefromthereversal of important policy, there are specific negative outcomes: the City could not enforce
3.23(5) against somebody who refuses to provide a public accommodation based on domestic partner status,
individuas could sue the City because they do not want their tax dollars to pay for headth insurance for
domestic partners, citizens could lose benefits from private employers who previously recognized the City’s
domestic partner registry. We agree with the L egidative Council Memorandum that the chosen language of
this amendment makes it very difficult to predict any specific legal outcome.

However, | conclude that benefits resulting from the City’s Domestic Partner ordinance could be legally
chdlenged and invalidated, in whole or in part, under the language of 2003 AJR 66.

Michael P. May
City Attorney

MPM:pah

Enclosures

CAPTION: Madison's protections for domestic partners easily could be invalidated if 2003 AJR66 is
adopted and Wisconsin's Congtitution is amended to invalidate any "legal status . . .
substantially similar to that of marriage.”
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