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BACKGROUND 
 
 This is a Decision and Order stemming from a complaint of discrimination filed with the 
Department of Civil Rights Equal Opportunities Division (EOD) by Scott Wollschlager. The 
complaint was filed with the EOD on February 13, 2014. The complaint alleged that the 
Respondent, Hy-Vee, discriminated against the Complainant on the basis of his conviction 
record when it failed to hire him or rescinded a previously made job offer. The Respondent 
denied the allegations of the complaint. 
 
 Subsequent to an investigation by a Division Investigator/Conciliator, the 
Investigator/Conciliator issued an Initial Determination concluding that there was probable 
cause to believe that the Respondent had discriminated against the Complainant in employment 
on the basis of conviction record. Efforts at conciliation were unsuccessful. The complaint was 
transferred to the Hearing Examiner for further proceedings. 
 
 On July 24, 2014, the Hearing Examiner held a Pre-Hearing Conference to set a date for 
hearing, establish the issues for hearing and to set various interim dates, including those for the 
completion of discovery. On July 29, 2014, the Hearing Examiner issued a Notice of Hearing 
and Scheduling Order setting forth the information discussed at the Pre-Hearing Conference. 
The date for the public hearing on the complaint was to be November 12, 2014. 
 
 The parties pursued their respective interests which included, on the part of the 
Respondent, efforts to conduct discovery. The Complainant objected to the Respondent’s 
discovery requests. The Hearing Examiner was asked to intervene. The Hearing Examiner, on 
September 19, 2014, issued an order limiting discovery in some respects, but directing the 
Complainant to either provide more specific information about how the discovery was 
objectionable or to complete the discovery. 
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 On October 25, 2014, the Complainant notified the Hearing Examiner and Respondent 
that he’d been unable to complete discovery because he’d been incarcerated. The Complainant 
further requested a postponement of the hearing stating that he anticipated being released from 
incarceration around November 19, 2014. On October 31, the Hearing Examiner stayed further 
proceedings in this matter with an eye towards rescheduling as soon as the Complainant was 
released. The Hearing Examiner directed the Complainant to inform him within seven (7) days 
of his release of that fact. 
 
 The Hearing Examiner heard nothing further until he received a letter from the 
Respondent dated March 20, 2015, requesting that the stay of proceedings be lifted and the 
Complainant be directed to proceed with his complaint. The Respondent’s letter further notified 
the Hearing Examiner that the Complainant had been sentenced on February 6, 2015 for 
unspecified crimes to four years additional incarceration. 
 
 On March 26, 2015, the Hearing Examiner directed the Complainant to indicate why the 
complaint should not go forward and to provide information concerning how the Complainant 
might be able to proceed. On March 31, 2015, the Complainant indicated that the Respondent’s 
letter of March 20, 2015 misstated the actual length of his likely incarceration, explained the 
difficulties in his proceeding while incarcerated and asked that the stay be maintained pending 
his release from incarceration. 
 
 On May 12, 2015, the Respondent replied to the Complainant’s submission indicating 
that despite the Complainant’s attempt to point out reductions in his sentence that his release 
date was still unknown and that it was fundamentally unfair to expect the Respondent to wait for 
an as yet unknown period to have its date in court. 
 

DECISION 
 
 While the Hearing Examiner is sympathetic to the difficulties presented by the 
Complainant’s incarceration, the Equal Opportunities Commission has made it clear that 
incarceration is not a legitimate reason for a Complainant not to meet the responsibilities of 
pursuing a complaint. Murphy v. Woodman's and Kellahue, MEOC Case No. 21688 (Comm. 
Dec. 10/26/93). The circumstances of the present matter and the Murphy complaint are not 
identical, but the failure to meet the requirements of the complaint process are sufficiently 
similar that the Hearing Examiner finds that the complaint process should move forward. 
 
 The parties in this matter, even prior to the Complainant’s latest incarceration, were 
involved in substantial disputes concerning the processing of the complaint and the rights and 
responsibilities of the parties. Given the correspondence in the record since the Complainant’s 
incarceration in October of 2014, the Hearing Examiner has no doubts that both sides will 
vigorously represent their respective interests. It is the Hearing Examiner’s duty to assure a 
process that is fair and responsive to the needs of both parties and to the needs of the 
Commission. 
 
 The Complainant points out that there has been time passage from the date of the 
alleged discrimination to the projected date of the hearing and that further delay will not act to 
prejudice the Respondent’s interests further. The Complainant asserts, on the other hand, that 
he will be prejudiced by a lack of access to his documents and necessary materials. In short, 
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the Complainant contends that to require the complaint to go forward will be tantamount to 
requiring dismissal of the complaint. 
 
 As noted above, the Hearing Examiner understands the difficulties the Complainant’s 
incarceration creates for him. However, neither the Commission nor the Respondent are 
responsible for the circumstances facing the Complainant. The Respondent notes that prisoners 
routinely pursue civil and other complaints while incarcerated. The Hearing Examiner has heard 
several complaints involving persons who were incarcerated at the time of hearing. 
 
 There are circumstances in which the law requires the Hearing Examiner to 
accommodate the needs of the parties. However, there is nothing to indicate that incarceration 
is such a circumstance. 
 
 There has been considerable opportunity for the Complainant to inform the Hearing 
Examiner and the Respondent of the circumstances of his confinement. It must be noted that it 
was the Respondent not the Complainant who notified the Hearing Examiner of the 
Complainant’s sentencing in February of 2015. Three months have passed since the 
Complainant’s explanation of possibly mitigating factors that would shorten the period of the 
Complainant’s incarceration. However, there has been no indication from the Complainant that 
these conditions or factors have come into play. 
 
 The Hearing Examiner will direct the complaint to move forward. In consideration of the 
administrative difficulties facing the Complainant, the Hearing Examiner will endeavor to build in 
additional time limits for exchange of information and documents. At the end of the discovery 
period, the Hearing Examiner will then address timing of a public hearing. 
 

ORDER 
 
 The Hearing Examiner hereby lifts the stay which currently holds further proceedings in 
abeyance. The Hearing Examiner enters the following schedule for completion of discovery. 
 
 1. The parties may serve discovery upon each other on or before August 28, 2015. 
The Respondent shall serve again on the Complainant any outstanding discovery which it 
deems to currently be unanswered. 
 2. The parties shall have sixty (60) days to respond to any discovery served 
pursuant to 1., above. 
 3. Once the period for responding to discovery has lapsed, the Hearing Examiner 
will hold additional proceedings to schedule the hearing. 
 
 Signed and dated this 28th day of July, 2015. 
 
EQUAL OPPORTUNITIES COMMISSION 
 
 
 
Clifford E. Blackwell, III 
Hearing Examiner 
 
cc: Lori M Lubinsky 

09/09/15  



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



